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STATE OF UTAH, : 
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vs. : 
DON LAVON ERICKSON, : Appeal No. 890125CA 
Priority No- 2 
Defendant/Appellant. 
STATEMENT OF JURISDICTION 
The specific statutory authority that confers jurisdiction on 
the Utah Court of Appeals to decide this appeal is Utah Code 
Annotated S78-2a-3(2)(c). 
NATURE OF PROCEEDINGS 
This case is an appeal from a criminal conviction in the 
Circuit Court for Driving While Under the Influence of Alcohol. 
There was a suppression hearing held on January 26, 1989. A trial 
was held in this case on March 30, 1989. Defendant was found 
guilty and sentenced the same day. 
STATEMENT OF THE ISSUES 
1 
1. Whether Officer Mitchell had reasonable articulable 
suspicion to stop Don Lavon Erickson on August 4, 1988. 
2. Whether Officer Mitchell had probable cause to arrest Don 
Lavon Erickson for Driving Under the Influence of Alcohol on August 
4, 1988. 
3. Whether officer Gustin could continue the investigation of 
the arrest after the arrest had been performed without first 
advising the defendant of his rights pursuant to the Fourth, Fifth 
and Sixth Amendments to the Constitution of the United States. 
DETERMINATIVE CONSTITUTIONAL PROVISIONS OR STATUTES 
United States Constitution Fourth Amendment 
United States Constitution Fifth Amendment 
United States Constitution Sixth Amendment 
Utah Code Annotated §77-7-15 
STATEMENT OF THE CASE 
I . NATURE OF THE CASE 
This is an appeal from a criminal conviction in the circuit 
court. 
II. COURSE OF PROCEEDINGS 
The circuit court held an evidentiary hearing on January 26, 
1989 wherein the court denied defendant's Motion to Suppress 
certain evidence. On March 30, 1989 trial was held. 
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III. DISPOSITION AT TRIAL COURT 
Defendant was convicted of Driving Under the Influence of 
Alcohol. 
IV. STATEMENT OF FACTS 
On the evening of August 4, 1988, while at home off duty (see 
Trial Transcript, page 75, hereafter T.75), Officer Mitchell was 
contacted by the police dispatcher and advised of a fight going on 
in Altona, and that there had been shots fired(T.75). The 
dispatcher advised Officer Mitchell "that there was a pickup 
leaving the scene that had clearance lights on top of it". Rudy 
Monson, a member of the Duchesne Search and Rescue, who had been 
designated by the sheriff as his "eyes and ears in the county" 
(T.87) also responded. He observed a vehicle, not related to the 
incident, with "clearance lights going up the road". Mr. Monson 
then realized that he was in the wrong area and turned around to 
respond in the right direction (T.88). 
Officer Mitchell observed a vehicle, matching the general 
description of the vehicle generally described by the dispatcher, 
coming towards him on the road and instead of performing a routine 
traffic stop on the vehicle he just pulled in front of the vehicle 
and forced the vehicle to stop (T.76). He approached the vehicle 
from the front. After contacting the driver Officer Mitchell 
observed the odor of alcohol about him (the defendant). Officer 
Mitchell then observed that the defendant was being "real careful 
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about what he was doing." (T.78). At that time the officer placed 
Mr. Erickson under arrest for Driving Under the Influence of 
Alcohol (T.83) . 
Officer Mitchell then turned Mr. Erickson over to Rudy Monson, 
who had now arrived on the scene. When Officer Mitchell turned Mr. 
Erickson over to Rudy Monson Officer Mitchell said to Mr. Erickson 
"that he was going to have to stay with Rudy until somebody else 
got there". Rudy maintained custody of Mr. Erickson until Trooper 
Gustin arrived which was about 15 or 20 minutes later. 
When Trooper Gustin arrived he proceeded to administer field 
sobriety tests to Mr. Erickson (T.125). Trooper Gustin then placed 
the defendant under arrest again for the same charge as he was 
previously arrested for on this occasion (T.135). 
SUMMARY OF THE ARGUMENT 
Issue I 
In order to perform a traffic stop on Mr. Erickson, Officer 
Mitchell must have reasonable articulable suspicion that Mr. 
Erickson was violating the law or had violated the law. A 
description of the vehicle given by the dispatcher did not include 
any of the basic identifiable features of vehicles such as, color, 
make, model, year, license number. The officer did not even have 
a description of the occupant(s). With this general information, 
Rudy Monsen was ready to follow a separate vehicle, meeting the 
general description. No information was relayed to Officer 
Mitchell that the operator of the vehicle had violated any laws or 
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that he was suspected of violating any laws. Officer Mitchell did 
not have sufficient reasonable articulable suspicion to stop Mr. 
Erickson. 
ISSUE II 
After stopping Mr. Erickson Officer Mitchell did not conduct 
any field sobriety tests to determine if the defendant was under 
the influence of alcohol. He did not observe any unusual driving 
pattern prior to the stop. He observed only conduct which appeared 
to be "careful". The physical attributes exhibited by the 
defendant would not give rise to probable cause to arrest the 
defendant for Driving While Under the Influence of Alcohol. 
ISSUE III 
After being placed under arrest for Driving While Under the 
Influence of Alcohol and being detained by Rudy Monson for a period 
of 15 to 20 minutes the defendant was entitled to be advised of his 
Constitutional Rights prior to being subjected to additional 
investigation by a different officer. The police do not have 
unbridled authority to deprive an arrested person of his 
Constitutional Rights. 
ARGUMENT 
ISSUE I 
WHETHER OFFICER MITCHELL HAD REASONABLE ARTICULABLE SUSPICION 
TO STOP DON LAVON ERICKSON ON AUGUST 4, 1988. 
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The initial aspect of this case for this court to consider is: 
Whether or not Officer Mitchell had sufficient articulable 
suspicion to effectuate a seizure of the defendant. 
It is important, at the outset, to understand the position 
that the State will take in this case. They will probably argue 
that based upon the disturbance and report of shots fired of which 
Officer Mitchell was aware that that would constitute sufficient 
reasonable suspicion to stop the defendant. This rationale con not 
be accepted by this Court. Under this rationale police would be 
justified in performing traffic stops and the subsequent seizures 
at based upon the most meager of information. The description of 
the suspect vehicle was given only as a long wheel base two wheel 
drive pickup with clearance lights. The question must be answered 
"What if there had been two pickup trucks there which matched this 
general description?" Would the officer have been justified in 
stopping both? The answer to this question must be a resounding 
"No!" The reasonable suspicion necessary to justify a traffic stop 
and a warrantless seizure must be individualized. 
To justify an "investigatory stop" or "seizure" that 
falls short of an official arrest, peace officer must 
point to specific, articulable facts which, together with 
rational inferences drawn from those facts, would lead 
a reasonable person to conclude (the suspect) had 
committed or was about to commit a crime. ( State v. 
Truiillo, 739 P. 2d 85 (Utah Ct. App. 1987)). 
The question here is, is the fact that a vehicle matching a very 
general description in a general area sufficient information for 
a police officer to form an individualized reasonable articulable 
suspicion that the occupant had violated the law or is about to 
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violate the law. The officer himself did not feel that he had this 
reasonable articulable suspicion when he testified that: 
Q. What was it about the occupant of the vehicle 
that led you to believe that he had broken the law? 
A. There wasn't anything about the occupant. 
It was the description of the vehicle and 
where it was at the time. (See Suppression 
Hearing Transcript at page 14, hereafter 
S.T.14). 
Here the officer testified that he did not have any reason to 
believe that the defendant had violated the law. It could not be 
much clearer. There was nothing about the occupant (the defendant) 
which led the officer to believe that the occupant had violated the 
law. 
Rudy Monson also testified that he had observed a vehicle 
matching the general description given by the dispatcher quite a 
ways from the scene of the reported disturbance. Rudy had to turn 
around and go back to the north to assist Officer Mitchell (T.87-
88). Would any officer have been justified in stopping this other 
unrelated vehicle based upon such a skimpy description? 
The officer did not have the requisite reasonable suspicion 
and as such the stop was an illegal seizure under the Fourth 
Amendment of the Constitution of the United States. 
ISSUE II 
WHETHER OFFICER MITCHELL HAD PROBABLE CAUSE TO ARREST DON 
LAVON ERICKSON FOR DRIVING UNDER THE INFLUENCE OF ALCOHOL ON AUGUST 
4, 1988. 
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Probable cause for an arrest involves a higher standard than 
that which is applied to investigatory stops. Probable cause is 
that when the facts known to the arresting officer would lead a 
person of ordinary care and prudence to believe that the individual 
is guilty of a crime (see People v. Trevisanut, 207 Cal Rptr. 921 
(1984). What would lead Officer Mitchell to believe that Mr. 
Erickson had violated the law, and was guilty of Driving While 
Under the Influence of Alcohol? Officer Mitchell observed a strong 
odor of alcohol (T.77). Officer Mitchell observed Mr. Erickson not 
weaving with regards to his balance (T. 78,82). Officer Mitchell 
observed Mr. Erickson speak very carefully (T.78) Officer Mitchell 
observed Mr. Erickson enunciate very carefully (T. 78). Officer 
Mitchell observed Mr. Erickson breathe heavy (T. 78). On cross-
examination by counsel though Officer Mitchell admitted that much 
of the observable characteristics he saw in Mr. Erickson could be 
attributable to the incident which had just occurred (T.81-83). 
Officer Mitchell testified that he did not observe anything to make 
him believe that Mr. Erickson had violated the law (S.T.14) and 
then he observed little or nothing of value in assisting the 
officer to develop probable cause to arrest Mr. Erickson for 
Driving While Under the Influence of Alcohol (T.77-78,82). 
Whether one looks at the standard of probable cause as one of 
a reasonable person or a reasonable officer makes little or no 
difference. Before an arrest can be made one must have a factual 
basis not for just anyone to believe that a violation has occurred 
but rather only a reasonable person/officer. Could a reasonable 
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person/officer draw from the facts here that there was a violation 
of the law. Again the answer must be a resounding, "No!" 
ISSUE III 
WHETHER OFFICER GUSTIN COULD CONTINUE THE 
INVESTIGATION OF THE ARREST AFTER THE ARREST HAD BEEN 
PERFORMED WITHOUT FIRST ADVISING THE DEFENDANT OF HIS 
RIGHTS PURSUANT TO THE FOURTH, FIFTH AND SIXTH AMENDMENTS 
TO THE CONSTITUTION OF THE UNITED STATES. 
The Constitution of the United States provides that: 
In all criminal prosecutions, the accused shall enjoy the 
right to a speedy and public trial, by an impartial jury 
of the State and district wherein the crime shall have 
been committed, which district shall have been previously 
ascertained by law, and to be informed of the nature and 
cause of the accusation; to be confronted with the 
witnesses against him; to have compulsory process for 
obtaining witnesses in his favor, and to have Assistance 
of Counsel for his defense. Sixth Amendment to the 
Constitution of the United States. 
The right of an accused to counsel is a Constitutionally 
guaranteed Right. It is well recognized that there is a right to 
counsel at all the "critical stages" of the proceeding against one 
accused of a crime. Critical stage has been defined to mean any 
stage of the prosecution, formal or informal, in court or out, 
where counsel's advise might derogate from the accused's right to 
a fair trial. (See 26 Jur 3d, criminal law, §154). This right is 
grounded in both the Sixth and Fourteenth Amendments to the United 
States Constitution, (See United States v. Wade, 388 U.S. 218 
(1967). Wade points out that what occurs at such a pre-trial 
confrontation may well settle the accused's fate and thereby reduce 
the trial itself to a mere formality. 
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In this case Mr- Erickson is stopped without reasonable 
suspicion. Next he is arrested for breathing heavy, standing 
straight, speaking carefully, and having the odor of alcohol on his 
breath (T. 77-78,82) . He is then turned over to the custody of Rudy 
Monson. Rudy detains him for 15 to 20 minutes. Trooper Gustin 
then arrives and proceeds on his own to ask questions of Mr. 
Erickson (S.T.43). Trooper Gustin also asks Mr. Erickson to 
perform some field sobriety tests (T.127-134). Trooper Gustin's 
testimony depicts a person who is totally out of control (T.127-
134). This is quite the opposite of the testimony of Officer 
Mitchell who had stopped Mr. Erickson some 20 to 25 minutes 
earlier. At the time that the field sobriety tests were conducted 
Mr. Erickson had been under arrest for that same period of time, 
20 to 25 minutes. At least two of the four tests requested by the 
trooper and performed by Mr. Erickson required verbal responses 
from Mr. Erickson. This verbal response in a custodial 
environment, especially after being arrested, must of necessity 
invoke the protections of the Fifth Amendment to the Constitution 
of the United States. 
Equally as critical as the Fifth Amendment considerations is 
that of the Sixth Amendment. At trial absent the testimony of the 
observations of Trooper Gustin it is not likely that there would 
have been sufficient evidence to convict Mr. Erickson. The 
exaggerated and animated description of Mr. Ericksonfs performance 
of the field sobriety tests all but sealed up the trial results. 
This is the very fear of which the Supreme Court was concerned when 
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they wrote Wade. This is not a lack of sufficient evidence 
argument, but rather a "critical stage" argument. Mr. Erickson 
should not have been compelled to give evidence against himself 
without first being advised of his rights pursuant to the decision 
of Miranda v. Arizona, 384 U.S. 436 (1966). As well Mr. Erickson 
should have been given the opportunity to have counsel present at 
any critical stage of the proceeding after the arrest. 
CONCLUSION 
The traffic stop of Mr. Erickson was without reasonable 
articulable suspicion individualized to this defendant. The arrest 
of Mr. Erickson was made without any probable cause. The continued 
interrogation of Mr. Erickson after the arrest was without adequate 
warning in order to protect Mr. Erickson's Constitutional rights. 
These rights include the right against self incrimination and the 
right to have counsel present at all critical stages of the 
proceeding. 
WHEREFORE, Mr. Erickson prays that this honorable Court 
reverse the guilty verdict of the lower court and also reverse the 
ruling of the lower court with regards to the suppression of the 
evidence. 
Respectfully submitted this / day of December, 1989. 
D.Bruce Oliver 
Attorney for Defendant 
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CERTIFICATE OF MAILING 
I hereby certify that I mailed a copy of the foregoing this 
J day of December, 1989, to: Herbert Wm. Gillespie, County 
Attorney, P. 0. Box 206, Duchesne, Utah 84021; Roland Uresk and 
Machelle Fitsgerald, 156 North 200 East, Roosevelt, Utah 84066. 
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A D D E N D U M 
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UNITED STATES CONSTITUTION Fifth Amendment: 
No person shall be held to answer for a capital, or otherwise 
infamous crime, unless on the presentment or indictment of a Grand 
Jury, except in cases arising in the land or naval forces, or in 
the Militia, when in actual service in time of War or public 
danger; nor shall any person be subject for the same offense to be 
twice put in jeopardy of life or limb; nor shall be compelled in 
any criminal case to be a witness against himself, nor be deprived 
of life, liberty, or property, without due process of law; nor 
shall private property be taken for public use, without just 
compensation. 
UNITED STATES CONSTITUTION Sixth Amendment: 
In all criminal prosecutions, the accused shall enjoy the right to 
a speedy and public trial, by an impartial jury of the State and 
district wherein the crime shall have been committed, which 
district shall have been previously ascertained by law, and to be 
informed of the nature and cause of the accusation; to be 
confronted with the witnesses against him; to have compulsory 
process for obtaining witnesses in his favor, and to have 
Assistance of Counsel for his defense. 
UNITED STATES CONSTITUTION Fourteenth Amendment Section 1: 
All persons born or naturalized in the United States and subject 
to the jurisdiction thereof, are citizens of the United States and 
of the State wherein they reside. No State shall make or enforce 
any law which shall abridge the privileges or immunities of 
citizens of the United States; nor shall any State deprive any 
person of life, liberty, or property, without due process of law; 
nor deny to any person within its jurisdiction the equal protection 
of the laws. 
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U Not uncommon• Are they uncommon on long wheelbase 
two-wheel drive pickup trucks? 
A They 1re not uncommon on them, either. 
Q Officer Mitchell, when you stopped this particular 
pickup truck on this occasion, what was it about this 
particular vehicle that led you to believe, or the occupant 
of this vehicle—was there one or more occupants? 
A Just one occupant. 
Q What was it about the occupant of this vehicle 
that led you to believe that he had broken the law? 
A There wasn't anything about the occupant. It was 
description of his vehicle and where he was at at the time. 
Q You stopped him solely based u^on the fact that 
it was a long wheelbase two-wheel drive pickup with 
clearance lights? 
A He was coming from the direction of the report and 
the time period would have been exactly right on. 
Q Are there other residents in that direction? 
A Yes. 
Q Approximately how many? 
A Three. 
Q So, there's approximately four residents in that 
general area; is that correct? 
A Yeah. About that many, I think. 
<j Could it have been one of the other residents that 
-fc4-
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
II 
2 
3 
4 
5 
5 
F 
I 
from the 
incident? 
0 
Mitchell. 
A 
U 
time I originally received the call 
From the time you received the calJ 
I'd say approximately ten minutes. 
When you arrived at
 fthe scene, did 
Mr. Erickson? 
A 
Q 
rights ac 
A 
Q 
rights ac 
A 
Q 
A 
I did. 
to this 
. from Officer 
you identify 
Did you, at that time, advise Mr. Erickson of his 
cording to Miranda? 
No. I did not. 
Did you, at any time, advise Mr. Lr 
cording to Miranda? 
Yes. I did. 
V7hen was that? 
At the Duchesne County Jail, after 
the intoxilyzer test. 
Q 
•ickson of his 
we had performed 
Did you have an initial conversation v/ith 
Mr. Erickson? 
A 
U 
A 
Q 
submit to 
A 
I did. 
Did you give Mr. Erickson field sob 
I did. 
Did you advise Mr. Erickson that he 
the field sobriety tests? 
No. I did not. I didn't tell him 
riety tests? 
didn't have to 
lie had to, 
1 defendant, Don Erickson? 
fc2 A Yes. I did. 
3 Q And the person you saw that night, you see him here in 
p* 
4 the courtroom today? 
5 A That's correct. 
6 Q Would you point him out, please? 
7 A It's the defendant sitting at the table over there. 
8 MR. GILLESPIE: Your Honor, if the record could reflect 
9 that this witness has identified the defendant, Don Erickson. 
10 THE COURT; Any objections, Counsel? 
11 MR. OLIVER: No objection. 
12 THE COURT: The record will so indicate. 
13 Q (By Mr. Gillespie) Okay. Now, what time of day or 
14 night was it that you saw the defendant? 
15 A It was right shortly after 9:30 at night. 
16 Q And at what locality did you see him? 
17 A It was the bottom end of Altona, on the Altona Road. 
18 Q And would you relate to the jury the circumstances of 
19 1 what you were doing there? 
-20 A Okay. About 9:30, I'd been called out at home, I was on 
21 my days off, and informed that there was a fight going on at a 
22 residence in Altona, and that there had been shots fired, and it 
23 was a serious situation, so they were calling me out, because I 
24 was the closest one. The duty officer was on his way from 
25 Roosevelt. As quick as I could, I left my home and proceeded on 
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1 in to Altona, towards that residence where the incident was going 
2 on. 
3 As I approached the road—well, I left home and went 
4 north on the Altona Road, and as I was approaching the road that 
5 comes from the west, that would have come from the area that I was 
6 going to, I observed the vehicle that fit the description of one 
7 I'd been given over the radio, as I was leaving home, as one being 
8 involved in the incident. 
9 Q What was given to you? 
0 A As I was leaving home, the dispatcher called me and tolc 
1 me that there was a pickup leaving the scene that had clearance 
12 lights on top of it, and this pickup had clearance lights and was 
13 coming from that direction. 
14 Q Okay. And so what did you do? 
15 A Well, as he turned on to the Altona Road going south, 
16 I put my light on him and pulled in front of him and made the 
17 stop, and he got out of his vehicle at that time and approached 
18 the front of my vehicle and I made him stop there, because I 
19 didn't know what the situation was. 
20 Q Okay. Could there have been anyone else besides him 
21 that drove that vehicle? 
22 A No. He was alone in the vehicle. 
23 Anyway, as he approached, I made him stop and then I 
24 just kinda checked him out to see if there was any problems as 
25 far as weapons or anything like that. And then I approached him 
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1 and as I approached him, I observed a strong odor of alcohol 
2 about him, and he made a statement to me that the other two 
3 individuals involved in the fight were over there shooting 
4 shotguns in the air, indicating that it was a fairly serious 
5 type problem. 
6 Then I, at that point, asked him if he'd been drinking 
7
 and he stated to me that he had. Under the circumstances, I 
8 didn't really have time to go into any further field sobriety 
9 things that we normally. 
10 MR. OLIVER: Your Honor, if I may. I'm not sure what 
11 he's answering. The witness is going on quite extensively in 
12 response to a relatively simple question. If we could limit the 
13 witness* response directly to the question. I'm not sure when 
14 I have the opportunity to object to or not unless I know what 
15 he's answering. 
16 THE COURT: Mr. Gillespie,— 
17 Q (By Mr. Gillespie) At that time— 
18 THE COURT: — i f you'll proceed by direct questions. 
19 MR. GILLESPIE: Okay. 
20 Q (By Mr. Gillespie) When—how long were you there at the 
21 scene with the defendant? 
22 A The total time was less than five minutes, or 
23 approximately five minutes. 
24 Q Okay. What observations did you make about him? 
25 A I observed a strong odor of alcohol. It appeared to me 
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1 that he was trying to hold himself so he wouldn't, well, stagger 
2 or whatever, he was--it just appeared like he was being real 
3 careful about what he was doing. His breathing was quite heavy, 
4 and he just appeared to be in an intoxicated state. When he 
5 talked to me, he enunciated very carefully what he was telling me, 
6 Q Okay. Now, have you had training as a peace officer 
7 in identifying intoxicated individuals? 
8 A Yes. I have. 
9 Q And have you had experience in that? 
10 A Yes. 
11 Q About how many individuals under the—some degree of 
12 influence of alcohol have you observed? 
13 A Oh, that's kind of difficult to answer in specifics. 
14 I—it's into the hundreds of people over the years I've been 
15 involved with law enforcement that I've encountered that are 
16 intoxicated. 
17 Q And do you believe you're acquainted with the effect of 
18 alcohol on individuals, through your observations, experience and 
19 training? 
20 A Yes. I do. 
21 Q Now, based upon your training and experience, and your 
22 observation of the defendant on that evening, did you form an 
23 opinion as to whether or not he was under the influence of 
24 alcohol to a degree that he could not safely operate a vehicle? 
25 A Yes. It was my opinion that he was intoxicated at a 
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1 that you've had, is it true that one of these—one of the mani-
2 testations of these people that are under the influence of alcohol 
3 is that they weave, things like that? 
4 A They normally do, yes. 
5 Q And when they're weaving like this, if you arrest them 
6 for DUI, do you note that, do you say weaving in a four or five-
7 inch circle; something of that nature? 
8 A Under normal circumstances, yes. 
9 Q Is it at all uncommon for somebody's who's under the 
10 influence of alcohol to have a hard time standing still and 
11 they're—they're sometimes stepping to—what might appear to be 
12 catch their balance, or something of that nature? 
13 A That would depend on their level of intoxication. 
14 Q But is that common? 
15 A Depending on their level of intoxication, yes. 
16 Q But some people, with some levels, is it common? 
17 A Yes. 
18 Q You had indicated that the dispatcher had informed you, 
19 and correct me if I'm mistaken, was there shots fired? 
20 A That's exactly what she said. 
21 Q That's what you were informed of? 
22 A That's correct. 
23 Q Would it be at all uncommon if somebody had been in the 
24 presence, when shots were fired in anger, and we don't know whethei: 
25 the shots were fired in anger or not; at this point in time, we 
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1 don't know, do we? 
2 A Not at this point in time. 
3 Q Would it be at all uncommon with somebody being in the 
4 presence of shots that were fired in anger, to be excited? 
5 A It would be common, yes. 
6 Q Very common, wouldn't it? 
7 A Uh huh. 
8 Q As manifestation of that excitement, can that be 
9 breathing heavy? 
10 A There would be heavy breathing, excited, yes. 
11 Q Could that also be a manifestation of somebody who was 
12 scared to death, trying to get out of there? 
13 A It would be, yes. Could be. 
14 Q Would it be possible that a person who had been involved 
15 in this type of a situation was just really uncomfortable in the 
16 circumstances, and nervous, and trying to hold himself erect and 
17 trying to control these things, because he's so charged with 
18 adrenalin, that he wants to go wherever; is that possible? 
19 A Of course it's possible. Anything is possible. 
20 Q Is it likely? 
21 A I don't know. That depends on the individual. 
22 Q Like I say, where there's shooting involved, is it 
23 likely? 
24 A It's possible. 
25 Q Would that also deal with careful speech? 
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1
 A I wouldn't really think that would under that circum-
2 stance. Most people would be excited. 
3
 Q How would we—how would we enunciate carefully? 
4 A Speak slowly and clearly like you're trying to get out 
5 each syllable and make sure you're not slurring your speech or 
6 doing other, you know— 
7 Q And is that what happened on this occasion? 
8 A That's correct. 
9 Q And it was at that time that you placed Mr. Erickson 
10 under arrest; is that true? 
11 A That's correct. 
12 MR. OLIVER: Okay. No further questions. 
13 THE COURT: Any redirect? 
14 REDIRECT EXAMINATION 
15 BY MR. GILLESPIE: 
16 Q Did you make any observations about his balance? 
17 A Other than the fact that he was—he stood still most 
18 of the time, didn't move much, he didn't.sway; but as I stated 
19 before, he appeared like he was attempting not to, you know, he 
20 was holding himself very carefully. 
21 MR. GILLESPIE: No further cjuestions. 
22 THE COURT: Further cross-examination, Mr. Oliver? 
23 RECROSS-EXAMINATION 
24 BY MR. OLIVER: 
25 Q In y o u r e x p e r i e n c e , i f I was i n t o x i c a t e d and s t a n d i n g 
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 Q And is that the person seated next to the defense 
2 counsel? 
3 A Yes. 
4 MR. GILLESPIE: Your Honor, if the record could reflect 
5 this witness has also identified the defendant? 
6 THE COURT: Any objections, Counsel? 
7 MR. OLIVER: No objection. 
8 THE COURT: The record may so indicate. 
9 Q (By Mr. Gillespie) What were the circumstances of your 
10 seeing the defendant that evening? 
11 A Just want me to start from the first? 
12 Q If you'd like. 
13 A Okay. I'm a member of the Search & Rescue for Duchesne 
14 County and as such, the sheriff has asked us to be the eyes and 
15 ears in the county for him. And on that night, a call came across 
16 that radio that there was a dispute at the Johnny Olsen residence 
17 in Altona, and the officers that were on duty were approximately 
18 20 to 30 minutes away from the scene. 
19 So, I went out to watch the roads to—according to the 
20 call, someone was leaving the scene, so I went to watch the area 
21 to see which direction the vehicle was going, so that I might be 
22 able to help the officers follow him or chase him down. 
23 Q Okay. Did you see any vehicle leaving the scene? 
24 A I could—I didn't see the vehicle leaving the scene. 
25 I could see clearance lights going up the road, and I went west 
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1 out of Altamont, to watch the lower end of the area. The caller 
2 from the scene said that the truck was going out on the north 
3 end, so I turned around to go back up the Altona Road to where I 
4 could watch from the north end. 
5 And at that point, Officer Mitchell came on the road 
6 that intersects the road I was on, from his home, he was 
f approximately a half a mile ahead of me, so I just followed him on 
8 up the road. When I got up—went across the top of the hill that1^ 
9 on the road, he pulled the defendant over, and I pulled up to his 
10 scene, went past both vehicles and got out of my car and came 
11 back. 
12 Q Did you actually see him pull the defendant over? 
13 A No. 
14 Q Okay. And this area where you saw Deputy Mitchell and 
15 the defendant, this would be obvious, but for the record, was that 
16 within Duchesne County? 
17 A Yes. 
18 Q And what did you do when you, o r — 
19 A I got out of my car and came back to see if Officer 
20 Mitchell needed any assistance. When I reached him, he gave me 
21 the keys to the defendant's vehicle and said—told the defendant 
22 to—that he was to remain with me. 
23 MR. OLIVER: Objection, your Honor. Objection, this is 
24 hearsay that he's relating now. 
25 MR. GILLESPIE: Your Honor, that's background. 
ASSOCIATED PROFESSIONAL REPORTERS 
10 WEST BROADWAY, SUITE 200 8 8 
SALT LAKE CITY. UTAH 84101 
1 Q (By Mr. Gillespie) Okay. Did you ask the defendant to 
2 do anything? 
3 A Yes, I did. I asked him to perform some standardized 
4 field sobriety tests; 
5 MR. OLIVER: Your Honor, recognizing we've been through 
6 this, and I would like an ongoing objection for this testimony as 
7 well. 
8 THE COURT: You may have the objection. The Court's 
9 already ruled. 
10 MR. GILLESPIE: Okay. 
11 Q (By Mr. Gillespie) What kind of tests did you ask the 
12 defendant to do? 
13 A The first test I asked him to do was the horizontal 
14 gaze Nystagmus. 
15 Q What is that? 
16 A Well, it's a test recognized by the National Highway 
17 Traffic Safety Administration— 
18 MR. OLIVER: Objection, your Honor. He doesn't know 
19 who it's recognized by; he was asked what the test was. It's 
20 not being responsive to the question. 
21 MR. GILLESPIE: Your Honor— 
22 THE COURT: The objection will be sustained as to being 
23 responsive. 
24 You may a s k a q u e s t i o n — 
25 MR. GILLESPIE: I meant t o ask him t o e x p l a i n t h e 
ASSOUATKl) PROFESSIONAL KKPOKTKKS 
10 WEST BROADWAY, SUITE 200 1 2 5 
SALT LAKE CITY. UTAH 84101 
1 A I have. 
2 Q And what does that training consist of? 
3 A Well, to start out with, probably the first breathaly2 
4 and intoxication classes the Highway Patrol conducted was a 40-
5 hour training class which I attended, ane we did tests on 
6 drinking subjects, and so forth; just basically alcohol detectic 
7 Q And have you had many hours of this training over the 
8 years? 
9 A Yes. I have. 
10 Q Do you have any idea of how many hours of training in 
11 intoxication recognition? 
12 A We have to recertify on it every two or three years, 
13 and depending on where you transfer around to, and where they 
14 hold the training, you get at least eight hours every two or 
15 three years, and then when they change equipment, we have longei 
16 course. When we went from breathalyzer to intoxilyer. A n d — 
17 Q Okay. Now, specifically referring to the roadside, ar 
18 there certain standard tests that the Highway Patrol training 
19 recognizes as helpful in determining the possibility that somebc 
20 is under the influence of alcohol? 
21 A Yes, there are. 
22 Q And what are some of those tests? 
23 A Some of those tests are horizontal gaze Nystagmus, 
24 walk and turn test, one legged stand, or one leg stand. 
25 Q Okay. Now the horizintal Nystagmus, what do you do tc 
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21 
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A 
nothing 
Nystagmu 
Q 
testifyi 
What : 
else ini 
is to be 
Okay. 
test? 
I do is 
terferr 
, first, I position the person 
ing with—with 
induced by something. 
Now, 
MR. OLIVER: 
ng. 
is Nystagmus a 
their eyes, to 
jittering— 
Objection again, your Honor. 
so there's 
cause 
He 's 
MR. GILLESPIE: No , I — 
MR. OLIVER: He's testifying to something that's medica 
says it's something to be induced by something else. I'm not 
sure— 
THE COURT: Well, I don't know if it's medical or not. 
MR. OLIVER: I'm not—well, I'm not sure he can testify 
as to what things can induce it. 
THE COURT: Why don't we have you introduce a foundatio 
as to what the test is, how it's conducted, and then we can go 
on to whether or not he can testify. 
Q (By Mr. Gillespie) Okay. First of all, just explain 
the word "Nystagmus", gaze Nystagmus? 
A Okay. Nystagmus refers to jerking of the eyeball. 
Q Okay. And is—is that a—what is the test? 
A Well, can I — 
Q Is it to determine jerking of the eyeball? 
A Yes. That is basically the purpose of the test, but tl 
test—Nystagmus is jerking of the eyeball, horizontal gaze is 
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Q Okay. 
A And i t ' s — 
Q According to your training, what is one of the things 
that such jerking could indicate? 
A Well, according to my training, the effects of 
alcohol greatly— 
MR. OLIVER: Objection again, your Honor. We're—he 
may have been trained in that, but there's no foundation that 
it's medical—that it's a medically-sound principle, that it's an 
accepted principle or anything else. There's just no basis and 
no foundation for any correlation or anything else, between the 
two. There's nothing before the Court today to substantiate that. 
MR. GILLESPIE: Your Honor, his testimony is that he's 
received many hours of training through the—required of him as a 
Utah Highway Patrol Officer and that certain tests are recognized 
by the Highway Patrol as 
there 
among 
test, 
tests 
what . 
1s the influence of 
He's testified 
possible indicators of 
alcohol. 
that one of those 
others is the eye gaze—or horizontal 
and all we're asking--
that officers tend 
It is. 
to 
MR. OLIVER: Your 
-introducing it 
utilize, and we 
whether or not 
tests, so recognized, 
eye 
for 
're 
gaze Nys 
is one of 
trying to 
Honor, don't misunderstand. 
S no problem with him explaining what he obse rved on that 
tagmus 
the 
explain 
I've got 
occasion, 
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I the performance of the test and the observation. I'm talking 
2 
' about the correlation and the conclusions drawn from that which 
of necessity require a medical background, or extensive 
training in that area. He may have been told, hey, if this 
happens, it means this; but there's nothing to indicate that what 
he was told is true, has any basis in truth, or anything else. 
We don't know that, and there's—if the State wants to introduce 
evidence on that, I'll be happy to listen to it. But as far as 
Trooper Gustin from Duchesne testifying as to the fact that this 
is a — a medically-accepted and a reliable test, medically 
performed, I disagree that he has that ability. 
Now, I'm not talking about the performance of the test. 
If he wants to say I did this and this and this, and this 
happened, great; but as far as drawing correlations or indications 
from it, I object to that. 
THE COURT: I'll sustain the objection. 
Q (By Mr. Gillespie) Officer, were there other tests you 
gave? 
A Yes. There were. 
Q Okay. Now, first of all, you did give this eye gaze 
Nystagmus test, did you not? 
A Horizontal gaze Nystagmus, yes, I did. 
23
 J Q Okay. And the results of that indicated certain things 
24
 I to you; right? Among other things? 
25
 I A It gave me a 77 percent probability he had a B.A.— 
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 MR. OLIVER: Objection, your Honor. I don't know how t< 
2 say it any clearer than I have. 
3 MR. GILLESPIE: Okay, I — 
4 THE COURT: Objection sustained. Objection sustained,. 
5 MR. GILLESPIE: I ~ 
6 THE COURT: The response will be stricken. 
7 Just a minute, Mr. Gillespie. 
8 The response will be stricken and the jury is admonishe* 
9 not to give any weight or credibility to that information. 
10 Okay. You may proceed. 
11 THE WITNESS: Could we have a recess just a minute? 
12 THE COURT? No. 
13 THE WITNESS: Okay. 
14 MR. GILLESPIE: Let's just go on to the next test. 
15 THE WITNESS: Okay. 
16 MR. GILLESPIE: Okay. 
17 Q (By Mr. Gillespie) What other tests did you give him? 
18 A I gave him a finger-count test. I asked him—told him 
19 it was important to follow my instructions exactly, it was--and 
20 I asked him to use his thumb to count with, I asked him to start 
21 with the tip of his little finger, and count each finger in 
22 succession out loud, exactly like this: One, two, three, four, 
23 four, three, two, one. 
24 Q And what did the defendant do? 
25 A He started to count with his index finger, he did count 
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1 correctly, but he did it in the reverse order of what I had asked 
2 him to. 
3 These tests we're doing, they're divided attention 
4 tests and— 
5 Q One of your purposes is to determine ability to 
6 follow instructions? 
7 A That's correct. 
8 Q And did he follow your instructions? 
9 A No. He did not. 
10 Q Okay. Was there another test that you gave him? 
11 A Yes. I gave the walk and turn test. 
12 Q Okay. What is that? Did you demonstrate that test? 
13 A Yes. I did demonstrate that test. 
14 Q Had you demonstrated the finger-count test to him? 
15 A Yes. I had. 
16 « Q Okay. What—what does the walk and turn test consist 
17 of? 
18 A I ask him—tell him it's important to follow all of 
19 my instructions exactly, he'll be graded on that. I ask him to 
20 place one foot in front of the other, with his heel touching the 
21 toe of the back foot. I asked him to keep his hands down to his 
22 sides and keep them that way throughout the test. Told him to 
23 stand in that position until I told him to move, or proceed with 
24 the test. He wasn't able to even stay in that position for the 
25 instructions. I told him I—when I — I told him that I v/anted him 
ASSOCIATED PROFESSIONAL REPORTERS 
10 WEST BR0A0WAY. SUITE 200 1 3 2 
SALT LAKE CITY. UTAH 84101 
1 to walk forward nine steps, in a heel to toe manner, keeping his 
2 hands down to his sides, watching his feet at all times, and at th< 
3 end of the ninth step, to pivot around with a series of small 
4 steps and walk back to his starting position again in the heel to 
5 toe manner, again, watching his feet at all times, counting all 
6 his steps out loud, and once he started, not to stop. I asked 
7 him if he understood the instructions and he said that he did. 
8 Q And how was his performance on that test? 
9 A His performance was very poor. He kept his arms out 
10 flapping and waving, and he didn't go all heel to toe, he'd place 
11 his foot back by the side of his other foot, put his heel back, 
12 and he became confused on the turn, he didn't know what to do, 
13 he kinda stepped around backwards a couple of steps, and then 
14 went back the nine steps, again swaying and using his arms for 
15 balance and kinda flapping like a bird, trying to—there was no 
16 line there to walk, like he was—but he'd act like he was going 
17 to fall off of it. 
18 Q Okay. Did you do any other tests? 
19 A I asked him to perform a one-legged stand, asked him to 
20 stand with his heels together while I gave him instructions. 
21 Q Did you demonstrate how that test was done? 
22 A Yes. I did. I asked him—he wasn't able to just stand 
23 there with his heels together while I gave the instructions, but 
24 he d i d — I showed him I wanted him to just raise one leg up straig* 
25 off the ground out in front of him, so his heel was approximately 
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1 six inches off the ground and count one thousand one, one thousand 
2 two, one thousand three, right on up to one thousand thirty, 
3 again, keeping his arms down to his sides, watching his foot and 
4 counting his steps out loud. 
5 Q And how did he perform on that test? 
6 A Terrible. He—he got like to two the first time and 
7 said he could still do it, wanted to try it again. I think he 
8 got to four the second time, and then he wanted to do it, and 
9 then the third time, he finally—he got to 12, but he was using 
10 his arms, flapping them around, swaying for balance, and finally 
11 just had to discontinue, couldn't do it. 
12 Q Okay. Now, based upon your observations of the 
W defendant and his performance on these field sobriety tests, 
14 by the way, was the surface acceptable for performing these 
15 tests? 
16 A Yes. 
17 Q Okay. Did you form an opinion as to whether or not he 
18 was under the influence of alcohol to the degree that he couldn't 
19 safely drive a vehicle? 
20 A Yes. I formed the opinion he was drunk. 
21 MR. OLIVER: Objection again to the characterization, 
22 your Honor. 
23 MR. GILLESPIE: Any i n d i v i d u a l can g i v e t h a t ; l e t a l o n e 
24 an experienced police officer. 
25 THE COURT: W e l l , why d o n ' t you have him r e s p o n d t o your 
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1
 question, and that is as to whether or not he felt that the 
2 individual was under the influence of alcohol to the degree that 
3 he couldn't safely operate a vehicle? 
4 MR. GILLESPIE: Okay. 
5 Q (By Mr. Gillespie) Have you observed other individual* 
6 who have been drinking? 
7 A Yes. I have. 
8 Q On many occasions, or a few? 
9 A Many occasions. 
10 Q Have you been trained to recognize how these symptoms 
11 of being under the influence could relate to ability to drive a 
12 motor vehicle safely? 
13 A Yes. I have. 
14 Q Okay. Now, based upon your training, your observation* 
15 of the defendant, his performance on the tests and your experienc 
16 in nearly 20 years of law enforcement, did you form an opinion a* 
17 to whether or not the defendant was under the influence of alcohc 
18 to a degree that he could not safely operate a motor vehicle? 
19 A I did. 
20 Q What was that opinion? 
21 A That he was very, very intoxicated, and in absolutely 
22 no condition to operate a motor vehicle. 
23 Q Okay. Did you place the defendant under arrest at thai 
24 t i m e ? 
25 A Y e s . I d i d . 
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